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As everyone is well aware—in many cases, painfully—the economy has been in an 
uncertain state of turmoil for some time now.  In the commercial leasing world, the tough
economy has presented challenges for landlords and tenants and changed the way they are
doing business.  For landlords, vacancies are up, rental rates are down, and concerns about 
refinancing and potential foreclosure or even bankruptcy remain high.  Strong tenants are 
enjoying unprecedented leverage and negotiating power, while more vulnerable tenants are 
finding it increasingly more difficult to meet their rental and other obligations and may be in 
need of help.  

These materials are intended to provide a brief summary of some of the challenges 
and issues facing commercial landlords and tenants in this uncertain economic time and to 
provide some practical guidance on how landlords and tenants might deal with some of these 
issues.

Landlord Considerations – Kinder, Gentler Landlords?

As noted above, these are challenging times for many tenants.  As a result, 
commercial landlords are experiencing higher levels of tenant defaults and are receiving 
more frequent requests from tenants for some sort of relief or even release from certain lease 
obligations, particularly rental obligations.   

In better economic times, when vacancy rates were lower and demand for space was
higher, landlords may not have been particularly sympathetic or receptive to these types of 
tenant concerns.  The first option for landlords in those cases was to get rid of the tenant, 
recapture possession of the space, and choose from a list of potential replacement tenants.  
These days, however, demand for space is down, and many landlords already have plenty of 
vacant space that they are unable to fill.  As a result, landlords are much more willing to enter 
into discussions with troubled tenants and try to find practical solutions that provide some 
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short-term relief to a tenant, while still making sense economically for the landlord in the 
long run.

There are many different options available to a landlord willing to provide some relief 
to a tenant, and an option that is appropriate for one tenant may not be appropriate for 
another tenant.  It is critical that a landlord evaluate each tenant request on its own merits to 
determine what course of action may work best for any given situation. 

One tenant-friendly extreme would be a full rent abatement or forgiveness for some 
period of time or the remainder of the lease.  This type of arrangement might be acceptable to 
a landlord in certain, specific situations where the tenant is providing value to a project 
beyond just paying rent—e.g., a retail newsstand or restaurant in a multi-tenant office 
building.  In most situations, however, a landlord is unlikely to simply forego rental income 
with nothing in return from the tenant.  Another variation is a rent deferment agreement, in 
which rent is deferred during a given period and accrues (perhaps at a stated interest rate), to 
be repaid by the tenant later in the lease term.  In either case, a landlord might consider 
conditioning the rent abatement or deferral on the tenant otherwise complying strictly with 
the other terms and conditions of the lease, with an acceleration of all accrued rent (plus 
interest) in the event of a future default.  These types of rent abatement or deferment 
arrangements may also be structured to involve an extension of the tenant's term, in order to 
provide some recoupment of deferred rent down the road. 

A third variation of rent relief is some sort of performance-based arrangement.  In this 
case, the parties may move toward full percentage rent based on sales or other performance-
based targets, or maybe a lower base rent with a percentage rent kicker.  In some cases, a 
landlord may be able to negotiate for a lower percentage rent breakpoint in exchange for 
giving the tenant a reduced fixed rental rate.  This may be an appropriate approach with retail 
tenants that are making their case for rent relief based on declining sales.  This approach 
provides tenant with immediate cash flow relief while allowing the landlord to share in the 
upside as the economy—and hopefully sales—improve.

Factors to consider in evaluating a tenant's request may include what type of security 
the landlord already has from its tenant, and whether the tenant is already in default or is still 
performing under the lease and maybe just needs a little help.  In the case of a tenant that is 
already in default and not likely to succeed, agreeing to work with the tenant may just be 
putting off the inevitable—or "kicking the can down the road"—and could put the landlord in 
a weaker position because of delays in taking decisive action.  On the other hand, providing 
some relief to help an otherwise performing tenant through a difficult time could work to the 
landlord's advantage in the long run.  If, by providing some short-term relief, a landlord 
increases the chances of a tenant's long-term survival chances, the landlord could come out 
the back end of the economic crisis with a stronger—and in many cases, appreciative and 
loyal—tenant.

In retail centers in particular, landlords need to be aware of and factor into their 
decision-making process the risks of kicking a tenant out and having that space "go dark."  
Not only could a "dark" space affect the image and the traffic of a retail center, a retail 



landlord needs to be careful to evaluate the effect of any such "dark" space on the rights of 
any other tenants within the center.  For example, a different tenant may have a co-tenancy 
clause that requires a certain percentage of the center to be occupied and open for business, 
and a failure to satisfy such co-tenancy requirements could lead to even greater consequences 
—e.g., a larger tenant reducing its rental obligation or exercising a termination right as a 
result of landlord's failure to meet the co-tenancy requirements.  In fact, landlords who have 
granted these types of rights in the past would be well-advised to review all of their leases in 
order to evaluate the potential risks that they might face with increasing tenant defaults and 
vacancies.

Rent Concession Considerations

The following is a summary of some of the factors that a landlord should consider 
when deciding whether to provide some sort of rent concession to a tenant and, if so, what 
type of concession might be appropriate:

1. Confirm Legitimate Need

The first step in evaluating a tenant's request for relief is to determine whether 
the tenant has a legitimate need for the relief it is requesting.  While many tenants 
have valid reasons for asking for a concession, some tenants simply know that other 
tenants are getting relief and may go on a fishing expedition with their landlords.  For 
tenants requesting relief, landlords should request financial information from the 
tenant, which may include sales reports, profit and loss statements, income 
statements, cash flow reports, and tax returns.  Landlords may also want tenants to 
submit their request for relief in writing, noting the specific basis for requesting the 
relief (beyond just "The economy is bad.").  A landlord might also require the tenant
to state in writing its plans for the use of proceeds saved as a result of any rent 
concessions granted by the landlord, as well as pro forma financial information 
showing tenant's long-term plan to good health.  Landlords may also want tenants to 
describe what their other creditors are doing in the way of helping them out, so that 
the landlord has some assurance that it is not bearing a disproportionately large 
amount of the burden.  

2. Evaluate Existing Tenant Options & Rights

Landlords are also advised to review tenants' leases carefully to determine 
what types of special options the tenant may have been granted at the time of the 
lease execution.  These options may include building signage rights, extension or 
renewal options, expansion rights, contraction rights, or early termination rights.  In a 
retail context, these rights may also include exclusive use rights, "go dark" rights or 
co-tenancy clauses. Often, these types of rights were given based on assumptions 
about the tenant's creditworthiness, stability, and prospects.  Now that the tenant is 
asking the landlord for relief from performance of its lease obligations, it may be fair 
for the landlord to seek to strip the tenant of many of these rights, as the assumptions 
under which the rights were given are no longer true.  Landlords may also want to 



tighten up assignment and subletting restrictions, as troubled tenants may be more 
desperate than usual in trying to unload unwanted space in the future.

3. Evaluate Security

A landlord will want to evaluate the types and amount of security given by a
tenant as it evaluates a rent concession request.  A landlord may require a tenant to 
provide additional personal or entity guaranties to secure tenant's obligations.  A 
landlord might also consider immediately taking and applying any cash security 
deposit put up by a tenant that is currently in default.  In some cases, a cash poor 
tenant may want a landlord to apply a security deposit against tenant's immediate 
obligations.  In this case, the landlord may require the tenant to agree to replenish the 
security deposit over time with small monthly or other periodic payments.

4. Estoppels & Acknowledgments

From a landlord's standpoint, any amendment containing a rent concession or 
other relief for a tenant should contain broad estoppel language in favor of landlord, 
stipulating that landlord is not in default under the lease and that tenant has no claims, 
offsets, or defenses against landlord.  A landlord might also want the tenant to 
acknowledge that landlord's agreement to make some accommodation does not 
constitute a waiver of, and landlord reserves all rights with respect to, any existing 
defaults under the lease.

5. Relocation or Recapture Rights

In some cases, a tenant in serious trouble may be looking to get out of its lease 
altogether, but the landlord may not be willing to let the tenant off the hook 
completely.  The landlord may allow the struggling tenant to stay in the space at some 
drastically reduced rent under the theory that "some rent is better than no rent."  
However, the landlord could consider adding a provision to the lease providing that, 
during any rent concession period, landlord would have the right to freely relocate the 
tenant or recapture the space in the event landlord finds a new tenant for the space.

6. Confidentiality

In any agreement or lease amendment memorializing tenant concessions, a 
landlord will would be well-advised to obtain an agreement from its tenant to keep 
the terms of the agreement confidential.  While these sorts of confidentiality
agreements are difficult to enforce as a practical matter, this type of provision might 
prohibit or discourage a tenant from disclosing to its fellow tenants the fact that it was 
able to obtain some sort of relief or concession from the landlord.

7. Guarantors



If any individuals or entities guaranteed the lease, the landlord should ensure 
that the guarantors consent in writing to whatever arrangement has been agreed upon 
and ratify its obligations under the guaranty.

8. Bankruptcy Risks

Any landlord evaluating a tenant request for a rent concession or other relief is 
advised to assess, ideally with the assistance of bankruptcy counsel, the bankruptcy 
risks involved in any of the options being contemplated by the landlord.  A 
bankruptcy filing by a tenant could significantly affect or prohibit landlord's ability to 
provide default notices to a tenant, to exercise remedies against a tenant, or even to 
retain amounts paid to the landlord prior to the bankruptcy filing.  These bankruptcy 
risks—on both the landlord and tenant side—are discussed in more detail elsewhere 
in the materials for this program.

Strong Tenants – Don't Waste a Good Crisis

In this market, strong creditworthy tenants are also asking for concessions from 
landlords.  These tenants are enjoying unprecedented leverage, and even good tenants taking 
smaller spaces are getting big tenant concessions that several years ago would have been 
unthinkable.  Good credit tenants are able to negotiate for significant amounts of free base 
and additional rent, as well as favorable renewal, expansion, and early termination options.  
The very tenant-friendly market has also led many tenants in the middle of existing lease 
terms to renegotiate early with their landlords.  While troubled or anxious tenants may be 
looking for shorter term lengths, strong tenants that are confident in their long-term prospects 
may be looking to lock in long-term leases on attractive lease terms, based on the assumption 
that the market will not be as tenant-friendly several years from now.

Also, given the increased vacancies, decreased rental rates, and refinancing
uncertainty in the market today, strong tenants are more concerned than ever with a 
prospective landlord's ability to perform its obligations under the lease.  Strong tenants are 
asking prospective landlords to provide financial information so the tenant can evaluate the 
landlord's strength and likelihood of performance.  Prospective tenants are asking not only 
for financial statements, but also are inquiring about landlords' mortgage debt and maturity 
dates, and prospects for refinancing.  

This increased level of tenant due diligence is especially relevant in cases where a 
tenant is expecting a landlord to perform significant improvements or make a substantial
contribution toward the tenant's build-out.  In the case of large tenant improvement 
allowances, tenants may request that a landlord put up collateral securing landlord's 
obligations—e.g., a letter of credit, parent or other third party guaranty, or cash escrow.  

Also, with landlords facing uncertain or unstable refinancing prospects, tenants are 
increasingly concerned that landlord services may suffer, possibly during a landlord 
transition period caused by an insolvent landlord or foreclosure process.  For this and other 
reasons, a tenant—especially one who occupies all or a significant portion of a project—may
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also be looking for self-help and set-off rights in the event of a landlord's failure to perform, 
although a tenant not in the property management business may not be too excited about the 
prospect of taking over the management of a building.

In addition, given the increased risk these days of buildings or projects going into 
foreclosure or being taken back by a lender, non-disturbance agreements are even more 
critical than ever for significant tenants.  This is especially true given the shaky ground on 
which many landlords are standing in the uncertain refinancing market.  When negotiating a 
non-disturbance agreement with a landlord's lender, a tenant needs to be careful to make sure 
that the lender's form of non-disturbance agreement does not undermine or completely erase
the valuable protections that the tenant may have been able to negotiate with its landlord.  In 
the case of a lease involving a large build-out or improvement allowance commitment on the 
landlord's part, the tenant will want the non-disturbance agreement to recognize and respect 
any remedies for which the tenant may have negotiated.  For example, the tenant may have 
negotiated a right to a rent set-off in the event the landlord does not pay the tenant 
improvement allowance to tenant in a timely manner.  

In Summary

The current economic crisis has created both challenges and opportunities for 
commercial landlords and tenants.  With careful planning, landlords and tenants can increase 
their chances of surviving and even thriving in this economy.




