


Pro Active Measures You 
Can Take To Avoid or 

Minimize your 
Dealership’s Liability for 
Employment Harassment 

  



______________________________ 
What is it? 
  Conduct that is unwelcome and offensive from the 
perspective of the recipient and would be offensive to a 

reasonable person (subjective and objective test) 

Harassment…. 



Hostile Work  
Environment Harassment: 
  Unwelcome conduct that is sufficiently 
severe or pervasive to alter the terms and 
conditions of employment 



Harassment…. 
_____________________________________________ 

…can be based upon: 
  Sex (Same sex included) 

  Race 
  Color 

National Origin 
Religion 
Age 

Disability 
Genetic Information (GINA) 



Harassment…. 
_____________________________________________ 

…can include: 
  Propositions 
  Jokes 

  Suggestive cartoons 
  Leers 
  Whistles 

  Obscene gestures 
  Touching 

Listening to crude radio station 



Supervisor Harassment 
Sexual Harassment by a Supervisor (Manager or higher) 
results in vicarious liability for the employer. 

Co-Worker/Customer 
/Vendor Harassment 

Sexual harassment by same level employee, customer or 
vendor results in vicarious liability only if employer knew or 
should have known about the harassment and failed to act. 

 
 
 



Making the Most out of 
Faragher v. City of Boca 

Raton and Ellerth v. 
Burlington Industries   



The Faragher Defense 
 Supreme Court’s opinion in Faragher says that even 
if sexual harassment occurs in your dealership you can 
avoid liability if the employer has taken and does take 
these specific measures: 

1.  Employer exercised reasonable care to prevent the 
harassing behavior. 
2.  Employer corrected promptly any harassing behavior.  
3.  The complaining employee has not been subjected to 
adverse employment action. 



1.  Preventative Action 
 Have a Handbook in place with anti-
discrimination/harassment policies. 
 Have a designated person and a back-up person to 
receive reports of harassment. 
 Conduct Manager/Supervisor Employment Training at 
least once a year. 
 Do not hire or retain employees that have a history of 
harassing employees. 
 Discourage inter-office dating of Managers and 
subordinates (the serial inter-office dater is a problem). 



2.  Prompt Correction – 
Conduct An Effective  
Internal Investigation 

Immediately 
 An immediate response is key. 
 Investigation must be thorough. 
 Take all complaints seriously.  No complaint should be ignored. 
 Take intermediate measures if necessary. 
 Investigator should be impartial. 
 Interview the complaining party, alleged harasser, and all witnesses 
with knowledge.   
 Do not promise that everything will be confidential.  Do act with 
discretion 



 Consider the credibility of the witnesses. 
Document the results of the investigation, including 
employee interviews and take written statements. 
 Inform both the complaining party and alleged harasser in 
writing of the results of the investigation. 



The Remedy 
 Corrective action consists of 3 elements: 

  Immediately stopping the harassment; 
  Taking appropriate disciplinary action against the alleged 
harasser; and; 
  Taking other actions to minimize the likelihood of further 
harassment. 
  The conclusion and corrective action must be contained 
within the personnel file.  

 



Discipline must be tailored 
to remedy the problem 

 Verbal reprimand 
 Written reprimand 
 Apology 
 Prohibiting visits to victim’s office 
 Transfer of harasser or victim (Be careful if transferring victim) 
 Probation 
 Suspension 
 Termination 
 Harassment training for the wrongdoer 
 Company-wide employee education on harassment 

 



3.  No Tangible Adverse 
Employment Action 

Adverse Employment can be… 
  New and Demeaning Work Assignments 
  Transfers to less productive departments 
  Demotion 
  Reduction in Compensation or Benefits 
  Discipline 
  Termination 
  Failure to include in Company Events or Meetings 



Failure to Take  
All of These Measures 

 Prevents use of Faragher defense, and it opens the 
employer up to punitive damages for willfully disregarding 
claims of harassment. 
 Punitive damages under Title XII are quite large and are 
awarded based upon the number of employees.  If you have  
(between 200-500 employees), it can be as much as 
$200,000, arguably just for the punitive damages. 



The Ellerth Defense 
_____________________________________________ 

If you have a policy and procedure for reporting 
harassment claims and the employee does not take 
advantage of this process or delays in reporting the claim 
of harassment, the employer may take advantage of the 
Ellerth defense. 
Make certain you have a specific reporting procedure 
outlined in your handbook and it is not outdated. 
 



Application of The 
Faragher/Ellerth Defenses 

_____________________________________________ 

Case Law: 
Thornton v. Federal Express Corp., 530 F. 3d 451 (6th 
Cir. 2008).  The Sixth Circuit found that the Plaintiff 
unreasonably failed to use the employer’s corrective 
measures for addressing harassment and the employer could 
therefore rely on the Ellerth defense and deny liability. 
Adams v. O’Reilly Auto, Inc., 538 F. 3d 926 (8th Cir. 
2008).  The Court found the employer successfully 
established a Faragher/Ellerth defense.  The employer acted 
reasonably to prevent harassment by having a zero-
tolerance policy in place that was enforced, and the Plaintiff 
unreasonably failed to report the harassment. 



II.  Retaliation 
___________________________________________ 

 

What is Retaliation…. 
 



Retaliation 
___________________________________________ 

Retaliation is: 
Terminating, transferring, demoting or any other 
adverse employment action taken against an 
employee  
because he has opposed any discriminating 
practice. 



Retaliation 
___________________________________________ 

How does a person prove retaliation? 
He/she engaged in protective activity; 
The employer subjected him to adverse 
employment action; and 
There is a casual relationship between the 
protected activity and adverse employment 
action. 



Retaliation 
___________________________________________ 

What is a “protected activity”? 
Participation or opposition to discriminating 
behavior or illegal conduct. 



Recognizing Protected Activity 
_____________________________________________ 

Complaining, providing an opinion about, asking 
questions concerning: 
Sexual harassment 
Discrimination 
Illegal behavior 
ADA/FMLA/FSLA 
Only a good faith belief is necessary 



What is “Adverse 
Employment” action 

Adverse Employment can be…. 
_____________________________________________ 

New and Demeaning Work Assignments 
Transfers to less productive departments 
A Demotion 
Reduction in compensation/benefits 
Discipline 
Termination 
Failure to include in Company-Sponsored Events or 
Meetings. 



4.  What is a Sufficient Casual 
Connection? 

_____________________________________________ 

A.   The amount of time that time has passed between 
the protected activity and the adverse employment action 
will most likely determine the casual connection. 
B.   Generally, less than three (3) months will establish a 
casual connection. 



5.  Defenses? 
_____________________________________________ 

A.   All adverse employment actions should be 
documented and be consistent with your policies and 
previous employment actions. 
B.   Employer’s burden to show a “legitimate” and “non-
discriminatory reason” for the employment decision.  Your 
decision must be consistent with your handbook and past 
conduct. 
No selective enforcement of your policies and rules. 
C.  Consider these things carefully when you are making 
employment decisions. 



 This presentation is made available by Hill Ward 
Henderson for educational purposes only to provide you 
general information and a general understanding of the law, 
it is not intended to provide nor does it constitute legal 
advice. The presentation should not be used as a substitute 
for specific legal advice from a licensed professional 
attorney.  Further, the subject matter contained in this 
presentation is complex and subject to change. Any tax 
statements in this material are not intended to suggest the 
avoidance of U.S. federal, state or local tax penalties.  
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