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Indemnification Provisions 
 A primary use of an indemnity provision in 

commercial transactions is risk allocation by or 
among parties.  In today’s business climate the 
buyer continues to enjoy significant leverage, 
whether it be in a pure M&A transaction or other 
business arrangement for goods or services.  Many 
times model agreements and provisions are 
provided from a more buyer slanted perspective.  
Today’s presentation looks at things from the other 
side of the table with the seller as the client. 
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The client needs the deal in question, and 
bargaining strength rests with the other side.  
As a result, your seller is willing and needs 
to accept a fair amount of risk.   

However, while acknowledging this fact, 
your client instructs you to make the 
agreement as tight as possible.  The buyer 
has presented the following indemnification 
provision: 

Scenario 
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1.1 Indemnification Provisions for the Benefit of the Buyer.  The Seller hereby 
covenants and agrees to indemnify, defend and hold the Buyer Indemnified Parties 
harmless from and against the entirety of any Adverse Consequences that any one or 
more of the Buyer Indemnified Parties may suffer resulting from, arising out of, relating 
to, in the nature of, or caused by any one or more of the following (whether or not 
involving a third party claim):  

 
1.1.1 the breach (or alleged breach) of any representation or warranty of 

  the Seller under this Agreement; 
 
1.1.2 the breach of any covenant or agreement made by Seller under this 

  Agreement, including any certificates delivered by the Seller  
  hereunder;   

 
1.1.3 any lawsuit, claim, proceeding or investigation pending or  

  threatened against the Seller or the Company prior to the Closing; or 
 
1.1.4 any Liability of the Company with respect to any Employee Benefit 

  Plan, Employee Pension Benefit Plan or Employee Welfare Benefit 
  Plan relate to non-compliance with ERISA prior to the Closing by the 
  Company or the Seller. 

Proposed Indemnity Provision 
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 The materials are general in nature and not specific 
to one jurisdiction.  Choice of, and governing law, 
can impact the lawyer’s approach to the issues and 
items discussed.   

     A survey of jurisdictional differences is outside the 
scope of today’s discussion.  However, one takeaway 
from today is that the “choice of law” provision 
buried in the back of most definitive agreements 
may dictate the enforceability or effectiveness of 
many indemnity related matters. 
 

Governing Law Matters 
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 Negotiating indemnification provisions 
usually involves several key components.  
Below is a list of questions to consider 
when working towards the client’s 
objective of a tighter agreement with 
respect to post-closing obligations. 
 

Tightening the Parameters of Post-
Closing Liability 
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Lines of Inquiry 

• What remedies are available to the indemnified 
parties? 

• What types of losses/damages are the 
indemnifying party’s responsibility?  

• What is the total exposure of such responsibility? 
• To whom is the responsibility owed? 
• What is the duration of the indemnity 

obligation? 
• What else? 
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What remedies are available to the 
indemnified parties? 

 Sources of claims outside of indemnity:  Common law claims 
such as breach of contract, intentional or negligent 
misrepresentation, fraud, fraud in the inducement, and 
securities laws claims. 

 

 Combating these extracontractual obligations: 
 

- Indemnity as the sole and exclusive remedy (not recognized 
in all states) 

 

- Key items: Disclaimer of representations and warranties; 
acknowledgment/no reliance from buyer on extracontractual 
statements; an affirmative provision providing that the 
indemnification provision is the sole and exclusive remedy; 
and integration clause 

 

- Some potential carve-outs: Specific performance and 
injunctive relief 
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Limiting Remedies/Sample Provisions 

 DISCLAIMER OF REPRESENTATIONS AND WARRANTIES.  EXCEPT AS 
SPECIFICALLY SET FORTH IN THIS ARTICLE [__], SELLER MAKES NO 
REPRESENTATIONS OR WARRANTIES TO BUYER REGARDING THE 
BUSINESS, ASSETS AND OPERATIONS, THE COMPANY, OR THE 
CONTEMPLATED TRANSACTIONS.  ANY REPRESENTATIONS AND 
WARRANTIES NOT SPECIFICALLY SET FORTH IN ARTICLE [__] 
WHETHER EXPRESS OR IMPLIED, ARE DISCLAIMED BY SELLER. 
EXCEPT AS SET FORTH IN THIS ARTICLE [__], BUYER IS 
PURCHASING THE ASSETS “AS IS” AND “WHERE IS”.  THE SELLER 
SPECIFICALLY DISCLAIMS ANY IMPLIED WARRANTY OF 
MERCHANTABILITY AND/OR SATISFACTORY QUALITY AND ANY 
IMPLIED WARRANTY OF FITNESS FOR A PARTICULAR PURPOSE. 
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Limiting Remedies/ 
Sample Provisions, continued 

 Non-Reliance of Buyer.  Except for the specific representations and warranties expressly made by 
the Seller in Article [__] of this Agreement, (a) the Buyer acknowledges and agrees that (1) the 
Seller is not making and has not made any representation or warranty, expressed or implied, at 
law or in equity, in respect of the Business, the Company or its business, assets, liabilities, 
operations, prospects, or condition (financial or otherwise), including with respect to 
merchantability or fitness for any particular purpose of any assets, the nature or extent of any 
liabilities, the prospects of the Business, the effectiveness or the success of any operations, or the 
accuracy or completeness of any confidential information memoranda, documents, projections, 
material or other information (financial or otherwise) regarding the Company furnished to the 
Buyer or its representatives or made available to the Buyer and its representatives in any “data 
rooms,” “virtual data rooms,” management presentations or in any other form in expectation of, 
or in connection with, the transactions contemplated hereby, or in respect of any other matter or 
thing whatsoever, and (2) no officer, agent, representative or employee of the Seller or the 
Company has any authority, express or implied, to make any representations, warranties or 
agreements not specifically set forth in this Agreement and subject to the limited remedies herein 
provided; (b) the Buyer specifically disclaims that it is relying upon or has relied upon any such 
other representations or warranties that may have been made by any Person, and acknowledges 
and agrees that the Sellers have specifically disclaimed and do hereby specifically disclaim any 
such other representation or warranty made by any Person; (c) the Buyer specifically disclaims 
any obligation or duty by the Seller to make any disclosures of fact not required to be disclosed 
pursuant to the specific representations and warranties set forth in Article [__] of this Agreement; 
and (d) the Buyer is acquiring the Company subject only to the specific representations and 
warranties set forth in Article [___] of this Agreement as further limited by the specifically 
bargained-for exclusive remedies as set forth in Article [___]. 
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Limiting Remedies/ 
Sample Provisions, continued 

 Exclusive Remedies.  Following the Closing, the sole and exclusive remedy for any and all 
claims arising under, out of, or related to this Agreement, or the sale and purchase of the 
Company, shall be the rights of indemnification set forth in Article [___] only, and no 
Person will have any other entitlement, remedy or recourse, whether in contract, tort or 
otherwise, it being agreed that all of such other remedies, entitlements and recourse are 
expressly waived and released by the parties hereto to the fullest extent permitted by law.  
The provisions of this Section [___], together with the provisions of Sections [___], [___] 
and [___], and the limited remedies provided in Article [___], were specifically bargained-
for between Buyer and the Seller, and were taken into account by Buyer and the Seller in 
arriving at the Purchase Price.  The Seller has specifically relied upon the provisions of this 
Section [___], together with the provisions of Sections [___], [___] and [___], and the 
limited remedies provided in Article [___], in agreeing to the Purchase Price and in 
agreeing to provide the specific representations and warranties set forth herein. 

 
 Entire Agreement.  The Transaction Documents set forth the entire agreement and 

understanding of the parties hereto with respect to the Contemplated Transactions, and 
supersede all prior agreements, arrangements and understandings related to the subject 
matter hereof.  No representation, promise, inducement or statement of intention has been 
made by any party hereto that is not embodied or referenced in the Transaction 
Documents, and no party hereto shall be bound by or liable for any alleged representation, 
promise, inducement or statement of intention not so set forth. 
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• Specific items:  Attorney fees, other professional 

fees, consequential damages, punitive damages (a 
possibility in fraud cases), diminution in value, 
and lost profits. 

 
• Drafting consideration: Limiting indemnity 

obligations to direct damages goes a long way to 
getting the client comfortable with the exposure; 
not always able to get there; keep in mind some of 
these items can lead to wild numbers. 

 

What types of losses/ damages are the 
indemnifying party’s responsible? 
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Limiting Damages/Sample Provisions 

 “Adverse Consequences” means all penalties, demands, damages, losses, 
liabilities, suits, costs, cost of any settlement or judgment, claims of any 
and every kind whatsoever, refund obligations, and remediation costs and 
expenses (including, without limitation, reasonable attorneys’ fees). 

 
 Section ____.  LIMITED DAMAGES.  NOTWITHSTANDING ANY 

OTHER PROVISION OF THIS AGREEMENT, IN NO EVENT SHALL THE 
SELLER BE LIABLE UNDER THIS AGREEMENT OR WITH RESPECT 
TO THE CONSUMMATION OF THE CONTEMPLATED TRANSACTIONS 
FOR PUNITIVE DAMAGES OR ANY SPECIAL, INCIDENTAL, INDIRECT 
OR CONSEQUENTIAL DAMAGES OF ANY KIND OR NATURE,  
(INCLUDING WITHOUT LIMITATION DIMINUTION OF VALUE AND 
LOST PROFITS) REGARDLESS OF THE FORM OF ACTION THROUGH 
WHICH SUCH DAMAGES ARE SOUGHT. 
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 The client understandably would like to nail down 
exactly when the obligation to indemnify kicks in and 
quantify the total risk. 
 
• Negotiating Financial Limits: 

-Baskets: Keep in mind the materiality qualifiers 
that are already part of the agreement 

-Caps: Buyer may want to carve-out certain claims 

 

What is the timing of and the total 
exposure of such responsibility? 
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Basket and Caps/Sample Provision 

 The Seller Indemnifying Parties shall not be liable to the 
Buyer Indemnified Parties until the aggregate amount of 
Purchaser Damages exceeds (and then only to the extent 
such claims exceed) $___________ in the aggregate 
(the “Indemnification Threshold”).  The Seller 
Indemnifying Parties’ aggregate liability is capped at and 
shall not exceed $___________ (the “Liability 
Ceiling”).  Notwithstanding anything to the contrary 
above, Buyer Indemnified Party claims based on a breach 
of the representations and warranties in Sections [__], 
[__], [__], [__] and [__] shall not be subject to the 
Liability Ceiling. 
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• Possible other indemnitees:  Principals/Stakeholders; Directors; Officers; 

Subsidiaries; Affiliates 
 

• Limiting indemnitees/third party beneficiaries can work to prevent a 
circumvention of an otherwise agreed to exclusion of consequential or indirect 
damages. 

 

• Sample Provisions: 
 

 “Buyer Indemnified Parties” means Buyer, its Affiliates, and their respective 
officers, directors, employees and Affiliates. 

 

 “Buyer Indemnified Parties” means Buyer and its Affiliates. 
 

• Query: In the first definition, if an officer of the Buyer loses her job as a result of 
the failed transition of the Seller’s Business, can the officer bring a claim against 
the Seller alleging a breach of a representation that might have attributed to the 
failure of the transition. 

To whom is the responsibility owed? 
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• Survivability: Usually survivability comes up in the 
representations and warranties arena.  However, at times the 
parties may be negotiating survivability of the obligation to 
indemnify as well.  In either case, this has the effect of 
contractually shortening the applicable statute of limitations of 
certain claims (not possible in all jurisdictions – including 
Florida). 

 
• Notice of claim procedure: If applicable law prohibits contractual 

shortening of statute of limitation, consider providing for a 
notice of claim process as a way to obtain similar benefit. 

 

What is the duration of the 
indemnity obligation? 
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Limiting Duration/Sample Provisions 

• Contractually Modifying Statute of Limitation: 
 

 The representations and warranties contained in this Agreement and in the Transaction Documents shall survive 
the Closing and continue in effect thereafter until the second anniversary of the Closing, provided, that the 
representations and warranties in  Section 4.1 (Organization), Section 4.2 (Ownership), Section 4.7 (Status of 
Assets), Section 4.9 (Authorization), Section 4.10 (Brokers and Finders), Section 4.16  (Disclaimer), Section 5.1 
(Organization), Section 5.2 (Authorization), Section 5.3 (Brokers and Finders) and Section 5.5 (No Reliance) shall 
survive indefinitely and the representations and warranties in Section 4.4 (Taxes) and Section 4.14 (Employment 
Matters) shall survive for the full period of all applicable statutes of limitations (giving effect to any waiver, 
mitigation or extension thereof) plus 60 days.  All covenants and agreements of the parties contained herein shall 
survive the Closing indefinitely or for the period explicitly specified therein. Notwithstanding the foregoing, any 
claims asserted in good faith with reasonable specificity pursuant to Section 13.2 or Section 14.2 prior to the 
expiration date of the applicable survival period shall not thereafter be barred by the expiration of the relevant 
representation or warranty and such claims shall survive until finally resolved. 
 

• Providing for a Notice Procedure: 
 

 Section ___.  Survival; Notice.  All representations, warranties, covenants and agreements made by any party to 
this Agreement, whether made in this Agreement or any exhibit, schedule, agreement, certificate, instrument or 
other document delivered pursuant to this Agreement, shall be made at and as of the date of this Agreement and at 
and as of the Closing Date (provided that any representations and warranties made as of a specific date need only 
be true as of such date).  The representations, warranties, covenants and agreements made by the parties in this 
Agreement and in any agreement, certificate, instrument or other document delivered pursuant to this Agreement 
shall survive the Closing; provided, however, a party shall have liability (by indemnification or otherwise), and a 
party may have a claim or action, under this Agreement with respect to a breach of a representation or warranty if 
and only if the party having a claim notifies the other party (or parties) on or before the date that is two (2) years 
after the Closing Date.  Such notice must set forth the factual basis of the claim in reasonable detail to the extent 
then known by the claiming party. 
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• Consider definitive agreement on the whole:  There oftentimes will be other risk 
allocation mechanisms at work (holdbacks, escrows, purchase price adjustments, 
setoff rights, special accruals/reserves and earn-outs).  The practitioner might 
need to provide that these mechanisms are the exclusive remedy on a particular 
point at issue. 

 
• Truly risk adverse clients may want to explore risk insurance products (e.g. 

representations and warranties coverage; indemnity coverage). 
 

• Third party claim procedure:  Who controls the selection of counsel with respect 
to the obligation to defend?  Who controls the defense and decisions regarding 
that defense?  What about settlement authority? 

 
• Mitigation obligation of indemnified party. 

 
• Anti-Sandbagging: Tough to get especially in today’s climate, but the thought of 

the possible close and sue scenario is tough to swallow sometimes for even the 
hungriest seller. 

What Else? 
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 This presentation is made available by Hill Ward 
Henderson for educational purposes only to provide you 
general information and a general understanding of the 
law, it is not intended to provide nor does it constitute 
legal advice. The presentation should not be used as a 
substitute for specific legal advice from a licensed 
professional attorney.  Further, the subject matter 
contained in this presentation is complex and subject to 
change. Any tax statements in this material are not 
intended to suggest the avoidance of U.S. federal, state or 
local tax penalties.  


	Slide Number 1
	Indemnification Provisions
	Scenario
	Proposed Indemnity Provision
	Governing Law Matters
	Tightening the Parameters of Post-Closing Liability
	Lines of Inquiry
	What remedies are available to the indemnified parties?
	Limiting Remedies/Sample Provisions
	Limiting Remedies/�Sample Provisions, continued
	Limiting Remedies/�Sample Provisions, continued
	What types of losses/ damages are the indemnifying party’s responsible?
	Limiting Damages/Sample Provisions
	What is the timing of and the total exposure of such responsibility?
	Basket and Caps/Sample Provision
	  
	What is the duration of the�indemnity obligation?
	Limiting Duration/Sample Provisions
	What Else?
	Slide Number 20

