Success in Litigating L.ocal
Permit Denials:

Alternative Theories of Obtaining Justice

by Scott A. McLaren and Jeffrey W. Glasgow

hien an aggrieved applicant decides to chal-

lenge a local government's denial of a rezon-

ing/permit request, he or she needs to be

creative in a litigation strategy. This article
discusses how to prepare for possible litigation at an ad-
ministrative hearing before a local governing body and
discusses litigation strategies and techniques to maximize
the applicant’s chance of success.

Properly Preparing for Possible Litigation at the
Administrative Level

A local government’s decision on a rezoning application
or request for a development permit is considered a quasi-
judicial decision in most circumstances.! The most com-
mon way to challenge a local government’s quasi-judicial
decision is through a petition for writ of certiorari under
Florida Rule of Appellate Procedure 9.100.

Because a petition for writ of certiorari is an appellate
remedy, a court’s certiorari review of a local government’s
quasi-judicial decision will be limited to the evidence pre-
sented to the local government at the time the decision was
made — typically at a public hearing. Therefore, when an
applicant presents his or her case to the local governing
body, the applicant must make certain all evidence and
arguments supporting the application are introduced
into the record and submitted to the local government
at the time the ruling is made. If the applicant fails to
include particular evidence or arguments in the initial
presentation to the local government, the applicant could
be precluded from relying on that evidence or argument if
he or she subsequently appeals an adverse ruling on the
application.? Further, in order to preserve the record, the
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applicant should confirm that the transcript of any public
hearing is properly preserved digitally, by videotape or, if
necessary, by a court reporter.

Time at a public hearing is often a critical factor. Usu-
ally, there is insufficient time to present all evidence and
argument to support a rezoning/permit application. In
this instance, the applicant should focus on the evidence
and arguments that emphasize the strongest points of the
application, giving special attention to those that will be
politically palatable to the decisionmaker(s). Arguments
that are more adversarial in nature or arguments and
evidence that cannot be submitted due to time constraints
should be submitted in written form to the clerk of the local
governing body prior to its ultimate decision. Submitting
this evidence in written form prior to the public hearing
(to be included in the record of the proceedings) will typi-
cally avoid the undesirable “confrontation” at the public
hearing, and will also protect the applicant by preserving
all evidence and argument for later consideration by an
appellate tribunal.*

Exhausting Administrative Remedies

If a local government denies a rezoning/permit applica-
tion, the first step in the litigation process is to determine
whether the applicant has the right to an administrative
appeal under the applicable local ordinance(s). Often, or-
dinances allow a rejected applicant to appeal an adverse
land use decision to a board of zoning appeals or to the
local government’s governing body (if the appeal is from a
lower tribunal, such as a historic preservation board, etc.).
An aggrieved applicant should be careful to review these
ordinances soon after the permit application is denied be-



cause some jurisdictions impose very
restrictive time constraints upon a
potential appellant.® Likewise, some
local ordinances are rather vague as
to whether a right to an administra-
tive appeal exists, and as to which
board, if any, is the appropriate one
to hear such appeals.

In most circumstances, prior to
filing any type of lawsuit in state or
federal court, an applicant must ex-
haust all available remedies/appeals
at the local government level.® Thus,
it is imperative that an aggrieved ap-
plicant file an appeal before any board
or administrative officer that might

conceivably have jurisdiction over
such appeal. If the local ordinance
is vague or ambiguous, and suggests
that the applicant might have an ad-
ministrative remedy before more than
one local board or officer, the applicant
should protect any judicial remedies
by filing the administrative appeal
before all boards, officers, or depart-
ments that may have jurisdiction.
Firm deadlines are not unique to
administrative appeals. Indeed, if an
aggrieved applicant wishes to file a
petition for writ of certiorari to chal-
lenge a quasi-judicial denial of an
application, such action must occur
within the strict deadline of 30 days
following the final administrative
action of the local government.” This

30-day deadline has been repeatedly
held to be a jurisdictional deadline
— one that cannot be extended even
by agreement of the parties.® Accord-
ingly, when a local ordinance is vague
as to whether an administrative ap-
peal exists within the framework of
the local government, an applicant
should protect all potential remedies
by simultaneously filing a petition for
writ of certiorari in federal or state
court at the same time as filing an
administrative appeal with any local
governmental body, department, or
official that might have jurisdiction
over an administrative appeal.

The Land Use and Environmental
Dispute Resolution Act

Florida’s seldom used Land Use
and Environmental Dispute Resolu-
tion Act (LUEDRA), codified at F.S.
§70.51, provides an alternative dis-
pute resolution mechanism for land
use and environmental permitting
disputes.® The act applies to a person
with a legal or equitable interest in
real property who files an application
for a development permit (including
a rezoning) that is denied by the lo-
cal governing body.!* If the applicant
is aggrieved by the adverse ruling, a
request for relief “with the elected or
appointed head of the governmental
entity that issued the development or-
der” within 30 days of the denial of the

referenced permit.!! Prior to initiating
LUEDRA proceedings, an applicant
“must exhaust all non judicial local
government administrative appeals if
the appeals take no longer than four
months.”? If the appeals take longer
than four months, an applicant may
initiate a proceeding under LUEDRA
even if the local administrative ap-
peals have not concluded.?”

Within 10 days of initiating a LUE-
DRA proceeding, a special magistrate
shall be appointed.!* If the applicant
files a lawsuit prior to initiating a
proceeding under LUEDRA, any right
to the special magistrate proceeding
is waived.?®

Once the applicant invokes LU-
EDRA’s special magistrate proceed-
ings, the special magistrate convenes
an informal hearing that is open to
the public in which the magistrate
shall “focus attention on the impact
of the governmental action giving rise
to the request for relief” and “explore
alternatives to the development order
or enforcement action” in order to
recommend relief to the applicant.®
Therefore, the special magistrate — in
the context of LUEDRA — “shall act
as a facilitator or mediator between
the parties in an effort to effect a
mutually acceptable solution.”’

If the special magistrate proceed-
ing does not produce an agreed-upon
“mediated” solution between the par-
ties, the special magistrate enters
a ruling determining “whether the
action by the governmental entity or
entities is unreasonable or unfairly
burdens the real property.”*® The spe-
cial magistrate then is required to
prepare and file with all parties a
“written recommendation.”?® If the
special magistrate finds the govern-
mental action reasonable, and not
unduly burdensome, the proceeding
is over.?* But if the special magistrate
finds the permit denial unfair or that
it creates an unreasonable burden,
the special magistrate must issue a
recommendation to rectify the govern-
mental action, which can range from,
among other things: 1) adjustment
or modification of the local govern-
ment’s position; 2) reversal of the local
government’s decision; 3) transfer of
the applicant’s development rights; or
even 4) purchage of the real property
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by the appropriate local governmental
entity.?

Once the special magistrate pro-
vides the recommendation, it is then
submitted to the governing body of
the applicable local government for re-
view.?? The governing body can accept
the recommendation of the special
magistrate as submitted and proceed
to implementation; modify the special
magistrate’s recommendation and
proceed to implement the modifica-
tion; or reject the recommendation.?
Once the local government acts on the
special magistrate’s recommendation,
a dissatisfied landowner may elect
to file suit in a court of competent
jurisdiction.?* According to subsection
(10)(a) of LUEDRA, “initiation of a
proceeding [under LUEDRA] tolls the
time for seeking judicial review of a
local government development order
or enforcement action until the special
magistrate’s recommendation is acted
upon by the local government.”?

Finally, although subsection (10)
(a) of LUEDRA states that initiation
of a LUEDRA proceeding “tolls the
time for seeking judicial review of a
local government development order,”
Fla. R. App. P. 9.100(c) unequivocally
provides that a petition for certiorari
must be filed within 30 days of the
order sought to be reviewed.? There
is uncertainty whether the legislature
has the power to “toll” the jurisdic-
tional requirement. In Peninsular
Properties Braden River, LLC v. City
of Bradenton, Florida, 965 So. 2d
160 (Fla. 2d DCA 2007), the Second
District held that LUEDRA’s “tolling”
provision was not an unconstitutional
infringement on the Supreme Court’s
procedural rulemaking authority be-
cause the procedural “tolling” mecha-
nism contained in subsection (10)(a) of
LUEDRA was “intertwined with sub-
stantive rights” protected by the act.?’
However, because the Supreme Court
has not yet reviewed the issue, an ag-
grieved applicant runs a substantial
risk of being “timed out” on a petition
for writ of certiorari if the individual
chooses to file LUEDRA proceedings
in lieu of a certiorari claim.

Available Judicial Remedies in
Circuit or District Court
Once all administrative remedies

have been exhausted and/or all alter-
native dispute resolution procedures
have been employed, the aggrieved
applicant must decide to litigate in
state or federal court. Because federal
courts are much further removed from
the political arena than elected state
court judges, it is often preferable to
file claims seeking redress of adverse
permitting decisions in federal court.
However, some authorities suggest

that a federal district court can refuse
to accept jurisdiction of cases when
the primary claims involved in the
case involve state — and not federal
— theories of recovery.?®

It is important for the aggrieved
applicant to point out to the court
at the outset of the proceedings that
any deference to the lower tribunal
concerning a land use zoning decision
is contrary to longstanding Florida
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law. Since 1973, the Florida Supreme
Court has consistently held, “[z]on-
ing regulations are in derogation of
private property rights of ownership
... and should be interpreted in favor
of the property owner.”

Local governments may attempt
to level the playing field by taking
the legal position that government
action is entitled to a “presumption
of correctness” concerning its inter-
pretation of local land use ordinances,
citing to authorities involving the Ad-
ministrative Procedures Act (APA) ap-
plicable to state agencies.*® However,
F.8. §120.52(1)(c), provides that the
APA, and, therefore, the “presump-
tion of correctness,” does not apply
to municipalities or counties unless
“they are expressly made subject to
[the APA] by general or special law
or existing judicial decisions.”® A
municipality or county that has not
expressly been made subject to the
APA by general or special law or ex-
isting judicial decision cannot claim
either agency status, or a right to a
“presumption of correctness.”?

Local governments also often argue
that the only challenge to a rezoning/
permit denial is a petition for writ of
certiorari. However, Florida courts
(including the Supreme Court) have
ruled repeatedly that a party may
bring noncertiorari claims to chal-
lenge quasi-judicial action either
gimultaneously with a petition for
writ of certiorari, or in a completely
separate lawsuit.*

That noncertiorari causes of action
exist for a litigant seeking redress
from quasi-judicial action is also dem-
onstrated by the very narrow scope
of review available on a petition for a
writ of certiorari. As will be discussed,
a court can address only three issues
with respect to a petition for a writ of
certiorari: Whether there exists com-
petent, substantial evidence to sup-
port the decision; whether the correct
law was applied; and whether proce-
dural due process was accorded.? To
adopt a legal position that a petition
for writ of certiorari is the only avail-
able remedy would mean that when
a plaintiff applies for any permit of
a quasi-judicial nature, the plaintiff
gives up its constitutional right to
equal protection, to substantive due

process, and to any vested right it
possesses.

The proper challenge to an adverse
rezoning/permit ruling by a local
government depends on which argu-
ment presents the strongest likeli-
hood of success. The more common
causes of action that may be utilized
to challenge quasi-judicial action are
discussed below.

e A “Void for Vagueness” Challenge:
A Challenge to the Facial Validity of
the Applicable Ordinance/Land Use
Regulation — Florida law requires
that terms used in a zoning ordinance
make reference to clear, determinable
criteria, and if such criteria do not ex-
ist, the zoning ordinance is a nullity.®
The legal principle that underlies
the requirement for “determinable
criteria” is that a land use/zoning
ordinance must be sufficiently defi-
nite to apprise the applicant how to
qualify for the desired permit.’® If a
person of common intelligence review-
ing the ordinance cannot determine
what must be done in order to meet
the required criteria, the ordinance
is “void for vagueness” because it is
vulnerable to subjective discretion on
the part of the quasi-judicial board,
and can be applied in an arbitrary
and discriminatory fashion.®

The Second District’s analysis in
Enriguez v, State, 858 So. 2d 338 (Fla.
2d DCA 2003), probably provides the
clearest statement of the law concern-
ing “void for vagueness” challenges:
A statute [or ordinance] will withstand
constitutional scrutiny under a void for
vagueness challenge if it is specific enough
to give persons of common intelligence and
understanding adequate warning of the
proscribed conduct. The language must
convey a sufficiently definite warning as

to the proscribed conduct when measured
by common understanding and practice.®

A “void for vagueness” challenge to
an ordinance is properly brought as
an action for declaratory judgment.®®

e A Challenge to Rezoning/ Permit
Denial Based Upon Violation of the
Applicant’s Vested Rights — Various
causes of action are available to en-
force vested rights. The most common
method of enforcing vested rights is
through a declaratory judgment ac-
tion.* Additionally, Fla. Const. art.
V, §20 authorizes injunctive relief
to require that a local government,

inter alia, fairly apply its ordinances
through the acceptance and consid-
eration of applications, plans, etc.”!
A petition for writ of mandamus
may also be implemented when the
local government has no discretion
to deny a permit approval because
the requested governmental action
is ministerial in nature and the ap-
plicant has a clear legal right to the
requested permit,*?

Under Florida law, vested rights
can be created in two circumstances.
The first, and more common, scenario
occurs when a litigant has reasonably
and detrimentally relied upon exist-
ing law or an interpretation thereof,
creating the conditions of estoppel.*
The doctrine of equitable estoppel will
be invoked against a governmental
entity when a property owner relies in
good faith upon some act or omission
of the government, and has made such
a substantial change in position that
it would be highly inequitable and
unjust to destroy the right acquired.*

Vested rights may also arise when
a municipality has acted in bad faith
in taking deliberate measures to deny
a permit, license, or other approval
to develop real property.®® In City of
Margate v. Amoco Oil Co., 546 So. 2d
1091 (Fla. 4th DCA 1989), the Fourth
District ruled that when a city delayed
approval of a permit that satisfied the
required criteria and then attempted
to pass ordinances to authorize a
denial of the permit. Such actions
evidenced bad faith on the part of
the city and created a vested right to
develop the property consistent with
the permit application. Likewise,
in Aiken v. E.B. Davis, Inc., 143 So.
658 (Fla. 1932), the Supreme Court
adopted the principle that a vested
right is created when a municipality
wrongly singles out a developer and
hastily takes action for the sole pur-
pose of preventing the development.
As described in Aiken, bad faith can
be evidenced by enactment of a new
ordinance that is targeted toward the
proposed (and typically unpopular)
development.®

¢ A Substantive Due Process Claim
— A litigant’s substantive due pro-
cess rights are protected under the
U.S. Constitution by the Fifth and
14th amendments, while the Florida
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Constitution provides additional pro-
tections to a landowner’s substantive
due process rights under art. I, §9.
While the federal courts have eroded
the ability of landowners to bring sub-
stantive due process claims to protect
property rights under the Fifth and
14th amendments, art. I, §9 of the
Florida Constitution is alive and well
to protect property owners from arbi-
trary and/or capricious government
actions that adversely affect property
rights.*” Under Florida law, then, it
appears that governmental action
that adversely affects property rights
is subject to stricter substantive due
process scrutiny than the test applied
by the federal courts.*®

Declaratory judgment is the typical
state court method of seeking relief
for substantive due process viola-
tions.*® Accordingly, if the aggrieved
applicant can prove that the adverse
action of local government was pre-
textual, arbitrary, and/or capricious,
and was not substantially related
to any legitimate health, safety, or
welfare concern, the applicant should
consider filing a state law substantive
due process claim.

» An Equal Protection Claim — If
local governmental action treats
an applicant differently than other
similarly situated landowners/de-
velopers without any rational basis,
the governmental action violates the
applicant’s constitutional guarantee
of equal protection under the law.?* A
property owner’s right to be treated
the same as other similarly situated
landowners is derived from the Equal
Protection Clause contained in Fla,
Const. art. I, §2, and the 14th Amend-
ment to the U.S. Constitution. Equal
protection challenges are typically
brought in the form of declaratory
judgment actions — in state court
under F. S. Ch. 86, and in federal court
under the Federal Declaratory Judg-
ment Act, 28 U.S.C. §2201.* Addition-
ally, a claim for an equal protection
violation may be brought under the
Civil Rights Act, 42 U.S.C. §§1983 and
1988, in either state or federal court.5?

o A Regulatory “Takings” Claim
— Claims of regulatory “taking” or
inverse condemnation are brought
pursuant to the Fifth and 14th
amendments to the U.S. Constitu-

tion, as well as Fla. Const. art. X, §6.5

Unfortunately, in order to recover on.

a true “takings” claim, the aggrieved
applicant must prove that the gov-
ernmental action either physically
invaded the applicant’s property or
rendered the applicant’s property
worthless.5

If an aggrieved applicant can sat-
isfy the stringent “takings” analysis,
a “just compensation” for the taking
or invalidation of the governmental
action through a claim for declara-
tory relief can be sought.® Prior to
seeking “just compensation” damages,
a litigant must exhaust all avail-
able state court remedies for “just
compensation,” including an inverse
condemnation action under Florida
law.5®

e The Bert J. Harris, Jr., Private
Property Rights Protection Act of 1995
—Codified at F.S. §70.001, the Bert
Harris Act authorizes a cause of ac-
tion for an aggrieved property owner
who can establigh that governmental
action — while not rising to the level
of a constitutional “taking” — none-

theless “inordinately burdens” his
or her property.”” As set forth in F.S.
§70.001(2):

When a specific action of a governmental
entity has inordinately burdened an exist-
ing use of real property or a vested right to
a specific use of real property, the property
owner of that real property is entitled to
relief, which may include compensation for
the actual loss to the fair market value of
the real property caused by the action of
government, as provided in this [act].

The term “inordinate burden” is de-
fined by the Bert Harris Act as a gov-
ernment action that has so limited the
use of real property that the property
owner is permanently unable to attain
the reasonable, investment-backed ex-
pectation for either its existing use or
a vested right to a specific, future use,
thereby requiring the landowner to
bear permanently a disproportionate
share of a burden imposed for the good
of the public.’® The “inordinate bur-
den” standard of the Bert Harris Act
is much less stringent than the tra-
ditional “takings” analysis pursuant
to the Fifth and 14th amendments to
the U.S. Constitution and Fla. Const.

St. Denis
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art. X, §6. Therefore, landowners can
gseek compensation for regulatory
action of government that reduces
the value of their property, even if all
economic value of their property is not
destroyed.

The Bert Harris Act establishes an
explicit procedure to follow in order
to ensure notice and the opportunity
to resolve disputes amicably. Before
filing a complaint for damages under
the Bert Harris Act, a property owner
must first serve notice of its claim,
coupled with a valid appraisal that
demonstrates a loss in fair market
value for the property.”® The claim
must be presented to the governmen-
tal entity no later than one year after
the regulation is “first applied...to
the property at issue.”®® The one-year
period for presentation of claims is a
presuit condition and not a statute of
limitations.®!

After presenting its claim to the
appropriate governmental entity, a
property owner must wait at least
150 days (or 90 days if the regulated
property is classified as agricultural)
before filing an action under the
Bert Harris Act.®? In the interim, the
parties are encouraged to discuss
resolution of the owner’s claims, and
the governmental entity is required to
make a written settlement offer.®® Un-
less the settlement offer is accepted
during the prescribed notice period,
the governmental entity must issue
a “statement of allowable uses” for
the affected property, which notifies
the owner of all uses of the property
that the governmental entity will al-
low.% The statement of allowable uses
“constitutes the last prerequisite to ju-
dicial review,” and any property owner
who disagrees with the allowable uses
delineated in the “statement” may file
a lawsuit for damages seeking the
diminution in value caused by the
governmental action.® If the govern-
ment fails to issue a statement of al-
lowable uses within 150 (or 90) days,
it is deemed a denial for purposes of
allowing the property owner to file an
action in circuit court under the Bert
Harris Act.

o The Federal Civil Rights Act:
42 U.S.C. $§1983 and 1988 — The
Federal Civil Rights Act, codified at
42 U.S.C. §8§1983 and 1988, provides

civil remedies (in the form of damages,
declaratory relief, injunctive relief,
and/or attorneys’ fees) when local
governments violate a party’s rights
protected by the U. S. Constitution, or
by the federal statutes. Section 1983
provides:

Every person who, under color of any
statute, ordinance, regulation, custom or
usage ... subjects, or causes to be subjected,
any citizen of the United States ... to the
deprivation of any rights, privileges, or im-
munities secured by the Constitution and
laws, shall be liable to the party injured in
any action at law.

The language of §1983 evidences
the intent of Congress to subject any
governmental body to a civil suit if,
in denying an application pursuant
to an ordinance, it deprives a citizen
of any rights secured by the U.S.
Constitution or federal law. Florida
courts have recognized the mandate
of Congress in ruling that a §1983
claim is a proper vehicle to challenge
quasi-judicial conduct.®

Section 1988 provides that a court,
in its discretion, may allow the pre-
vailing party in a §1983 claim to
recover attorneys’ fees.®® Importantly,
the “prevailing party” language of the
statute has been construed by the
courts in a manner that is favorable
to §1983 claimants. As set forth by
the Fifth Circuit in United States v.
State of Miss., 921 F. 2d 604 (5th Cir.
1991), plaintiffs prevailing under
§1983 are entitled to attorneys’ fees
unless special circumstances would
render an award unjust. Meanwhile,
a prevailing defendant is entitled to
attorneys’ fees only when the plain-
tiffs’ underlying claim is frivolous or
groundless.®

e Common Law Writ of Certiorari
— A local government’s quasi-judicial
rulings are appealable via a com-
mon law petition writ of certiorari.”
Florida courts have defined the nature
and scope of certiorari and character-
ized it as a limited right of review.
Specifically, when reviewing a petition
seeking certiorari relief, the circuit
court’s scope of review is limited to a
three-part determination: 1) Whether
procedural due process has been ac-
corded; 2) whether the essential re-
quirements of law have been observed,
and 3) whether the lower tribunal’s
judgment is supported by competent,

substantial evidence.™

With respect to the first element,
procedural due process merely re-
quires reasonable notice and a fair
and meaningful opportunity to be
heard.” Florida courts have held that
the quality of due process required
at a quasi-judicial hearing differs
from that accorded at a full judicial
hearing.”™ Although quasi-judicial pro-
ceedings are not controlled by rules
of evidence and procedure, certain
standards of basic fairness must be
adhered to in order to afford due pro-
cess.™ Florida law also mandates that
quasi-judicial hearings be conducted
in compliance with applicable open
meetings and sunshine laws.™

The second “element” of the certio-
rari analysis is whether the “essen-
tial requirements of law have been
observed.”” When a local government
misapplies local ordinances in deny-
ing a rezoning/permit application,
the local government’s action departs
from the essential requirements of
law and must be reversed.”

Cases that are decided in favor of
a landowner on a “departure from
essential requirements of law” basis
often stem from situations in which
the local governing body misconstrues
local ordinances in order to satisfy the
political demands of its constituents.™
Thus, “essential requirements of law”
cases often involve the interpretation
of local ordinances.”

The third criterion of a certiorari
analysis is the requirement that the
decision be supported by competent
substantial evidence. “Competent and
substantial” evidence is evidence that
a reasonable person would accept as
adequate to support a conclusion.®
Florida courts have consistently held
that generalized statements of op-
posing local residents who wish for a
project to be located elsewhere do not
meet the requirement of competent
substantial evidence.®! However, Flor-
ida law provides that the existence of
any reasonable amount of competent
substantial evidence supporting the
decision below requires that the
quasi-judicial decision be upheld.®

Conclusion
Land use litigation can be pro-
tracted and expensive. It is always

THE FLORIDA BAR JOURNAL/DECEMBER 2012 7



best, if possible, to obtain approval
of the rezoning/permit by the local
governing body, even if the applicant
has to make reasonable concessions.
If, however, the local government has
unreasonable demands, or the poli-
tics of the application are such that
the local government simply will not
properly consider the development
request, taking the case to an apoliti-
cal branch of government — the judi-
cial branch — certainly provides the
aggrieved applicant a much higher
probability of success.Od
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